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ment felt by the enlightened subjects and citizens of Germany and Prance, 
for a diplomatic agreement between the two countries would be worth- 
less if not supported by the people. Again it might be embarrassing for 
either government as such to take the initiative but if desired by public 
opinion of both countries, the governments will undoubtedly follow where 
they might perhaps hesitate to lead. The first great essential is that the 
German and the French should consider a rapprochement as desirable, 
which to be honorable and permanent must be acceptable equally and 
honorable to both countries. Public opinion is the master not the ser- 
vant, and a new element, international public opinion, the creation of 
the past few years, will reinforce national initiative. 

It is to be hoped that d'Estournelles de Constant's address will be 
widely circulated and read, for it must be evident even to the general 
reader as well as to the close student of affairs that Germany has noth- 
ing to gain by war and much to lose; that to Prance a successful war 
might mean the man on horseback as in the past, and in case of defeat, 
annihilation. Both nations should and must continue to exist, blessing 
mankind by their contributions to science, philosophy, literature and art. 
The world is large enough for the legitimate ambition and the continued 
existence of both : misfortune to either would set back the hands of prog- 
ress. The day is past when the cry delenda est Carthago can arouse any- 
thing but horror in the man of feeling as well as reason. The world 
was poorer by the destruction of Carthage. What it might have con- 
tributed to the world's civilization we shall never know, but we do know 
what Prance has contributed and what Germany is actually contributing. 
We also know that the world is better, richer and fuller for their inde- 
pendent existence, and the contributions of the past are as nothing to 
the contribution of the future. The French esprit is as essential as the 
German Fleiss, and the loss of one or the other or its impairment by war 
would be an international as well as a national loss. 



THE ARBITRAL AWARD IN THE PERU-BOLIVIA BOUNDARY CONTROVERSY 

Por the past two months the governments of South America and the 
friends and partisans of arbitration throughout the world have been 
awaiting anxiously the acceptance by Bolivia and Peru of the arbitral 
award rendered on the ninth day of July, 1909, by the President of the 
Argentine Eepublic as arbitrator, in the boundary dispute submitted 
for his decision by the Eepublics of Bolivia and Peru. As the Journal 
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goes to piess it is learned that after much misgiving Bolivia, to whose 
claims the award was in certain respects adverse, has decided, on Sep- 
tember 15, 1909, in accordance with the general treaty of arbitration of 
November 21, 1901, and the special agreement December 30, 1902, to 
accept the award as a final and conclusive settlement of the controversy, 
concluding, however, through diplomatic channels, a protocol signed Sep- 
tember 17, 1909, by the terms of which certain concessions are made by 
Peru in order to meet the objections to the award strenuously and indeed 
passionately urged by Bolivia. In the acceptance of the award, however 
distasteful it may have been, or apparently humiliating to its national 
ambitions, Bolivia has confessed its faith in arbitration, and shown by 
example that public opinion is in itself sufficient to execute a judgment 
involving the good faith of a nation without a resort to force. 

It is not the purpose of the present brief comment to enter into the 
geographical details of the question, which require a thorough knowledge 
of the topography of the territory in dispute, but to present in summary 
form the negotiations leading up to the arbitration. 

It is well known that Latin-America has been for many years a pro- 
fessed, one might almost say, a violent partisan of international arbitra- 
tion, as abundantly appears from Senor Quesada's "Arbitration in Latin 
America." It is also common knowledge that the first Pan-American 
Conference of 1889-90, held at Washington, drafted a very careful 
treaty of arbitration, which, although approved by the conference, failed 
of ratification by the contracting states; that the Second Pan-American 
Conference held in the City of Mexico, in 1901-02, adopted a treaty 
for the arbitration of pecuniary claims which has been ratified by a 
number of powers including the United States; and that in 1906 the 
Third Pan-American Conference held at Eio de Janeiro, reaffirmed and 
urged the ratification of the treaty of pecuniary claims drafted by the 
preceding conference at Mexico. In addition the American republics 
represented in the international conference at Mexico, solemnly declared 
that " though they were not signatory of the three conventions signed 
at The Hague on the 29th July, 1899, they acknowledge the principles 
contained in them as part of the Public International Law of America." 
From this statement it is evident that arbitration as defined and sys- 
tematized in the convention for the peaceful settlement of international 
disputes was adopted singly and collectively by Latin America. Article 
19 of the Hague convention provided that, 
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Independently of general or private treaties expressly stipulating recourse to 
arbitration as obligatory on the signatory powers, these powers reserve to them- 
selves the right of concluding, either before the ratification of the present act or 
later, new agreements, general or private, with a view to extending obligatory 
arbitration to all cases which they may consider it possible to submit to it. 

Therefore to give effect to the provisions of this article Bolivia and 
Peru concluded a general treaty of arbitration, signed at La Paz, 
November 21, 1901, 1 by virtue of which they bound themselves to submit 
to arbitration all controversies present or future " whatever may be their 
nature and causes, provided that it has been found impossible to settle 
them by direct negotiation," (article 1) ; for the submission of the issue 
a special convention (compromis) was to be concluded (article 2) ; the 
arbiter was to be the permanent tribunal of arbitration established by 
virtue of the resolution of the Pan-American Conference at Mexico 
(article 4) ; and in the event that it should not be established the con- 
tracting parties agreed to designate as arbitrator the government of the 
Eepublic of Argentine, the government of Spain, or the government of 
Mexico (article 5). The decision was to be "in strict obedience to the 
provisions of international law, and, on questions relating to boundary, 
in strict obedience to the American principle of ' uti posseditis ' of 1810, 
whenever * * * the application of the special rules shall not be 
established, or in case the arbitrator shall (not?) be authorized to decide 
as an aimdble compositeur," (article 8). The sentence was to be final 
without appeal and its execution was entrusted to the honor of the 
signatories, unless the award was based upon " a counterfeit document, 
or * * * one that has been tampered with," or was the consequence 
of a mistake of fact (article 12), in which case the revision should take 
place before the arbitrator who had rendered the sentence upon an appli- 
cation made within six months of the delivery of the award (article 13). 
Pursuant to this general treaty of arbitration of November 31, 1901, 
Bolivia and Peru concluded a special agreement {compromis) on De- 
cember 30, 1902, 2 submitting to the government of the Eepublic of 
Argentine the boundary dispute in question, in order to have decided 
definitely and without appeal whether certain territory lying within the 
jurisdiction or district of the ancient Audience of Charcas, belonged of 
right to the republic of Bolivia or to the republic of Peru (article 1). 
The evidence to be considered and upon which the arbitrator should 
render his decision was defined in article 3, namely, " the laws of the 

i See Supplement, p. 378. 
2 lb., p. 383. 
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recompilation of the Indies, royal schedules and orders, the decrees of 
intendentes, the diplomatic documents relating to the demarcation of 
frontiers, official maps and descriptions, and in general * * * all 
the documents which may have been dictated with official character, so 
as to give the true and correct meaning and effect to the said royal dis- 
positions." When, however, the " royal acts and dispositions do not 
define the dominion of a territory in clear terms, the arbitrator shall 
decide the question according to equity, keeping as near as possible to 
the meaning of those documents and to the spirit which inspired them " 
(article 4). And the award when pronounced was to become definitive 
and binding by the " mere fact of it being communicated to the afore- 
said envoys extraordinary and ministers plenipotentiary of the high con- 
tracting parties," and " from that moment the territorial delimitation 
shall be considered definitely and compulsorily established by right be- 
tween both republics" (article 9). 3 

From the foregoing it therefore appears that Bolivia and Peru entered 
into a general treaty of arbitration by virtue of which they bound them- 
selves to submit to arbitration controversies which diplomacy had failed 
to settle and that by the special agreement of December 30, 1902. they 
specifically submitted to the government of the Argentine Eepublic a 
clearly defined boundary dispute, binding themselves both in the general 
arbitration treaty of November 21, 1901, and the special agreement of De- 
cember 30, 1902, to accept the award of the arbitrator as a final and con- 
clusive disposition of the controversy. The submission to arbitration so 
necessarily implies compliance with the award that the obligation would 
be presumed were it not expressly stated. Bolivia and Peru in accepting 
the Hague Conventions as part of the public law of America, necessarily 
adopted article 18 of the First Hague Conference which provides that 
" the arbitration convention implies the engagement to submit loyally to 
the award," and they bound themselves specifically to accept the award 
as final without appeal both in the general treaty of arbitration and in 
the special agreement. As members cf the Second Hague Peace Con- 
ference, they both voted for and approved the convention for the pacific 
settlement of international disputes of October 18, 1907, article 37 of 
which states that "recourse to arbitration implies an engagement to 

s By subsequent agreement of Bolivia and Peru, the special agreement of 
December 30, 1902, was modified in a particular immaterial to our present pur- 
pose. See Foreign Relations of the United States, 1904, p. 686; and Supple- 
ment, p. 386. 
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submit in good faith to the award." It therefore appears that Bolivia 
and Peru not only specifically by solemn conventions between themselves 
were obligated to accept in good faith and execute the award, but that 
they bound themselves in the Second Pan-American Conference to accept 
and execute the award, and by their presence, their votes, in the Second 
Hague Conference and the ratification of the convention for the pacific 
settlement of international disputes they bound themselves to the nations 
of the world, accepting and applying the principles of international law. 
to give full effect to an arbitral sentence. The failure to do so would 
have been not merely the breach of a conventional stipulation between 
the two countries but of an international obligation of the greatest 
solemnity and importance. Their international standing would have' 
been questioned, their credit would have been shaken, and the cause of 
arbitration would have been wounded in the house of its friends, for 
there is fortunately no precedent for the non-execution of an arbitral 
award. 

RENEWAL OF MODUS VIVENDI CONCERNING NEWFOUNDLAND FISHERIES 

It is a matter of sincere congratulation that the governments of Great 
Britain and the United States have decided to continue in force the 
present modus vivendi of 1908, pending the arbitration of the North 
Atlantic Coast Fisheries question, the text of which, as well as of its 
immediate predecessor, is to be found in the Supplement 1 to the 
Journal. 

When the modus vivendi of 1908 was negotiated it was expected by 
both governments that an agreement to arbitrate, and the issues to be 
submitted to arbitration would be prepared and accepted at an early 
date, but the actual negotiation of the agreement and the formulation 
of the issues to be submitted required much time and consideration, and 
the policy of the British government in consulting the dependencies 
involved, namely, Canada and Newfoundland, occupied more than double 
the time expected. The agreement to arbitrate and the question to be 
submitted were signed January 27, 1.909, submitted to the Senate and 
duly consented to by that body on February 18, 1909, and by an exchange 
of notes dated March 4, 1909, the preliminary agreement to arbitrate 
and the questions to be arbitrated went into effect. 2 Under date of 

M:349, 2:327. 

2 For the text of this important document and for its analysis, see this 
Journal, 3:461; and Supplement, 3:168. 



